#3L) 11/16/64
First Supplement to Memorandum 64-101

Subject: Study No. 34(L) - Uniform Rules of Evidence (Preprint Senzte
Bill No. 1)

Attached a8 Exhibit I is & letter from the League of California
Cities commenting on Preprint Senate Bill No. 1. For the convenience
of the Commission, we summarize and comment on this letter below.
Section 451

The League suggests that charters of citles and counties should
be given judicisl notice. We have already revised Section 451(a) to
so0 provide.

The League objects to the repeal of Section 34330 of the Govermnment
Code {requiring judicial notice of the incorporation of generel law
cities). We think this is clearly included under subdivisions (b) and
(c) of Section 452 and recommend that Section 34330 be repealed. Judicial
notice of the incorporation of all cities, not just general law citles, is
required by Section 452. We see no necessity for retaining Section 34330
and believe the retention of Section 34330 to be undesirable in view of
the fact that the application of Section 34330 is limited to general law
clties.

The League would prefer that judicisl notice be required under
Section 451 of incorporation of cities, rather than permitted under Section

452, We suggest no change be made in the statute.

Psychotherapist-Patient Privilege

The Ieague suggests that there should be an exception to the psycho-
therapist-patient privilege for disciplinary proceedings. The exception
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provided by Section 1016 will cover all cases where

the patient has tendered the issue of his mental or emotional condition.

A3 to other cases, we believe that the privilege should be recognized in

a digeiplinary proceeding to the same extent as in a criminal proceeding.
The League also points cut that & problem exists in distinguishing

between & physician and a psychotherapist. As the League correctly

points cut, the distinction is predicated on the type of treatment being

sought or given, so that if cne doctor does both, a problem is bound to
arise as to the type of information that can be revealed. We believe that
this comment reveals the basic defect in the existing statute. The staff
further believes that it would be betier to base the distincticn tetwe~n
the physician-patient privilege and the psychotherapist-patient priviiege

primarily on the type of doctor involved rather than on the type of

treatment sought. The distinction can be made clear by limiting the
doctors involved to psychilatrists. (Of course, if one secks the services
of a psychiatrist on a matter that does not imvolve a mental or emotional

condition, only the physician-pstient privilege would be applicable.)

Section 1041

The League suggests that the words "or of a public entity in this
State', be added after the word "State"' in line 28 (page 52). We believe
that this is a desirable change; 1t is necessary so that protection is
provided to an informer who discloses information concerning the viclation

of a loeal ordinance.

Sections 1530 and 1532

We have already made the change suggested by the League.
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Seetion 1560

The Leagne suggests that Section 1560(a) refer to “eity hospital
as well.ns the other types of hospital. We Seeé 10 need to add
"eity hospitel” since such hospitals are "licensed” hoepitals and
already included under Section 1560. We have, however, no objection

to the addition of "eity hospital" to Section 1560.

Penal Code Section 963

Penal Code Section 963 is amended to reguire judicial notice when an
ordinance is pleaded. At the same Time, the rroceduvral protections
afforded by the Judicial Notice Division apply as in any other case
where notice of an ordinance 1s taken. Hence, we do not believe that
the comment by the league concerning Section 963 is vell taken.

The League also suggests that "private statute” be deleted from
Penal Cocde Section 963 as unnecessary since "we are noi avare of any
‘private statutes! mentioned in Section 963.”

Respectfully submitied,

John H. DeMoully
Lxecutive Seecretary
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- MRMORANDIM &4=l01 EXHIBIT I

LEAGUE OF CALIFORMIA CITIES

MEMBER AMERICAN MUNICIPAL ASSOCIATION
MWESTERN CITY™ QOFFICIAL PUBLICATION

Berkeley (5) . . Hotel Claremont . . THornwall 3-3083
Los Angeles (17} .. 702 Statler Center . . MAdison 4-4934

Berkeley, California
October 30, 1964

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Room 30, Crothers Hell

Stanford University

Stanford, California 94305

Dear John:

In reviewing the proposed Evidence Code as set forth in
Preprint Senate Bill No. 1, I have done it with the idea of how
the provisioms relate to city government operstion. I'm sure the
trial lawyers are better qualified t¢ advise on the substantive
concepts Involved.

At this time let me say that so far as clties are con-
cerned there do not appear any major objections., I have not
heard from any city atiorneys, and perhaps they may be able to
suggest changes of greater significance; however at this time
we can only suggest the following:

1l. Judicial Notice.

Charters of cities and counties should be given Judicial
notice, At the present time, cowrts do take judicial notice of
them. Teachout v, 175 cal, 48l; (Clark v, City of Pasadena
102 C.A. 24, 198, Since they actually are ratified % the I@BI;.-
ture and therefore are included within the meaning of "public
statutory law" as described in Section 451, you mey have included
them slready. We believe specific reference of inclusion would be
desirable, prefersbly in the mandatory provisions of Section 451
because of legislative approval.

|
Section 34330 of the Government Code (requiring Judickali :
notice of the incorporation of cities) is being repealed becausk it
is now included within Section 452 (b; the "permissive" section. ]
We are not certain whether 452 (b) accomplishes this and also bpliefve o
it would be better to require such judicial notice, rather than .
make it permissive. To require proof of such incorporations sans :
unnecessary. -

;

Cable Address — LEAGUECAL, Berkeley, U.5.A.
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Mr. John H. DeMoully Page 2
October 30, 1964

Along the same lines, Section 963 of the Penal Code 1is
being amended on p. 118 to require judiciel notice in the same
manner as the court notices matters listed irn Section 452. However,
an inconeistency arlses because 452 is the "permissive™ section.
Shouldn't Section 451 be the szection referred to in the amendment
to Section 963. Incidentally, we are not aware of any "private
statutes” mentioned in Section 963, and therefore reference to such
statutes could be deleted.

2. Psychotherapist - Patient Privilege.

Although we have noted the distinction drawn between this
priviiege and the physicisn - patient privilege, we would like to 5
point out the problem that might arise by permitting the privilege ;
to be claimed in & disciplinary proceeding. It would not be unusual
to require testimony from a psychotherapist in s disciplinary heara-
ing the same as from a physician. Although Section 1026 indicates
the inapplicability when the information 1s reguired to be reported
to a public employee, the failure to specifically include a section
like Section 998 insofar &s it relates to disciplinery hearings
plus the analysis on page 240 may lead to an interpretation that
the privilege can be claimed in disciplinary proceedings. For
these reasons we would suggest that the privilege not apply in

disciplinary hearings.

Another problem may arise in distinguishing between a
physician and & psychothereplst. As referred to Sectlons 990, 991, '
1010 and 1011, a physician may include a psychotherapist, A :
distinetion will have to be predicated on the type of treatment :
being sought or given, so that if one doctor does both, a problem
is bound to arise as to the type of information that can be revealed.

3. Identity of Informer.

Section 1041 should also relate to disclosure of viola-
tions of a law of "a public entity" to include local ordinances and . i
not just California or federal laws.

4. official Writings.

Sections 1530 (a) (1) and 1532 (a) (1) should be re-
phrased to specifically include all public entities. A governmental
subdivision does not include a municipal corporation. Although the
vords are used interchangeably, some cases draw & distinction. Use
of the words "public entity” would obviate any ambiguity and be
consistent with language of other sections.
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Mr. John H. DeMoully Page 3
October 30, 1964

Se Hogp_:l.ta.l Recoxds.

Section 1560 () should refer to city hospitals as well
as other types. A few citles do maintain and operate hospitals.

We hope these camnents will be helpful and want to thank
you for the opportunity to present them. The efforts of the Commission
are monumentel and the members and staff should be congratulated on
the accomplishment of this great task.

Sincerely,

@ct,

D. Wickware
Asslstant Legal Counsel

JIM:gh




BUSINESS AND PROFESSIONS CODE

Section 2904 (Repealed)

Comment. Section 2904 is superseded by Evidence Code Sections 1010-1026.

Section 5012 (Amended)

Comment. The deleted language in Section 5012 is inconsistent with

Evidence Code Sectlon 1452. See the Comment to that section.

Section 25009 (Amended)

Comment. The amendment merely substitutes correct references for the

ohsolete references in Section 25009.

CIVIL CODE

Section 53 (Amended)

Comment. This revision of Section 53 provides, in effect, that the
court may take judlcial notice of the matter specified in subdivision (c) and
is required to take judicial notice of such matter upon request 1f the party
making the reguest supplles the court with sufficlent information. See

EVIDENCE CODE §§ 452 and 453 and the Comments thereto.
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Section 164.5 (Added)

Comment. Section 164.5, which is a new section added to the Civil Code,
states existing declsional and statutory law. The presumption stated in the
first sentence of Section 164.5 is established by a number of California
cases. It places upon the person esserting that any property is separate
property the burden of proving that it was acguired by gift, devise, or descent,
or that the consideration given for it was separate property, or that it is
personal injury damages, or that for some other reason the property is not

community property. E.g., Rozan v. Rozan, 49 Cal. 24 322, 317 P.2d 11 (1957);

Meyer v. Kinzer, 12 Cal. 247 (1659). BSee THE CALIFCRNIA FAMILY LAWYER § 4.8

(Cal. Cont. Ed. Bar 1961).
The second sentence of Section 164.5 also states existing case law.

B.g., Estate of Rolls, 193 Cal. 594, 226 Pac. 608 (1924); Meyer v. Kinzer,

supra.
The third sentence of Section 164.5 states the apparent effect of sub-

division 40 of Code of Civil Procedure Section 1963. The meaning of sub-

division 40, however, is not clear. See 4 WITKIN, SUMMARY OF CALIFORNIA

1AW, Cormunity Property § 26 (7th ed. 1960); Note, 43 CAL. L. REV. 687, 690-

691 (1955).

Section 193 (Repealed)

Comment. Sections 193, 194, and 195 are superseded by the more accurate
statement of the presumption in Evidence Code Section 661. See the Comment

to that section.

Section 194 (Repealed)

Comment. See the Comment to Civil Code Section 193,
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Section 195 (Repealed)

Comment. See the Comment to Civil Code Seetion 193.

Section 3544 {Added)

Comment. Sections 3544-354B8

are new sections added to the Civil Code and

are complled among the maxims of jurisprudence. Sections 3544-3548 restate

the provisions of subdivisions 3,
cedure Section 1963 and supersede
tended to qualify any substantive

appllcation. CIVIL CODE § 3509.

Section 3545 (Added)

Conment. See the Comment to

Section 3546 (Added)

Comment. See the Comment to

Section 3547 (Added)

Comment. See the Comment to

Section 3548 {Added)

Conment. See the Comment to

19, 28, 32, and 33 of Code of Civil Pro-
those subdivisions. The maxims are not ine

provisions of law, but to aid in their just

Civil Code Section 35hk.

Civil Code Section 35h4k.

Civil Code Section 354k.

Civil Code Section 3544,




CODE OF CIVIL PROCEDURE

Section 1 (Amended)

Comment. The title of Part I¥ has been changed 40 reflect the fact that the

evidence provisions in Part IV have been placed in the Evidence Code.

Section 117g {Amended)

Comment. The Uniform Business iiccords as Dvidence fict is codified in the

Evidence Code as Sections 1270 and 1271.

Section 125 (Amended)

Comment. Evidence Code Section 777 sets forth precisely the conditions

under which wiltnesses may be excluded.

Section 153 (Amended)

Comment. The deleted langusge, which relates to the authentication of

copies of judlaiasl records, is superseded by Evidence Code Sectlon 1530.

Sectlon 433 (Amended}

Comment. This revision is necessary to conform Section 433 to the judicial

notice provislons of the BEvidence Code.

Section 657 {Amended)

Comment. The limitation on the kinds of misconduct that can be shown by
a Juror's affidavit has been deleted as there is no limitation on the nature of
the mlsconduct that can be proved by evidence from jurors under Evidence Code

Sections 704 and 1150. See the Comment to EVIDENCE CODE § 7oM(&).

Section 1256.2 (Repealed)

Comment. Section 1256.2 is superseded by [Lvidence Ccde Section 722(b}.
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Section 1747 (Amended}

Comment. Section 1747 has been amended merely to substitute a reference
to the pertinent section of the Evidence Code for the reference to the super-

seded Code of Civil Procedure section.

Title of Part IV of Code of Civil Procedure (Amended)

Comment. The title of Part IV has been changed to reflect the fact that
the evidence provisions contained therein have been superseded by the Evidence

Code.

Section 1823 (Repesaled)

Comment. Section 1823 is superseded by the definition of "evidence"

in Evidence Code Section 140.

Section 1824 (Repealed)
Comment. Section 1824 is substantially recodified as Evidence Code

Section 190.

Section 1825 (Repealed)

Comuent. Section 1825, which merely states in general terms the content
of Part IV of the Code of Civil Procedure, serves no useful purpose. No case

has been found where the section was pertinent to the decision.

Section 1826 (Repealed)

Comment. Section 1826 contains an inaccurate description of the normal

burden of proof. See Tentative Recommendation and a Study Relating to the

Uniform Rules of Evidence (Burden of Producing Evidence, Burden of Proof, and

Presumptions), 6 CAL, LAV REVISION COMM'N., REP., REC. § STUDIES 1001, 1149-1150

(1964). Section 1826 is superseded by Division 5 {commencing with Section 500)
of the Fvidence Code. See alsoc EVIDEKCE CCDE § 430.
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Section 1827 (Repealed)

Comment, Section 1827 is superseded by the definition of "evidenee" in

Bvicence Code Section 140. Althoush judicial notice is not included in the

definition of "evidence" in Secticn 140, the subject 1s covered in Division 4
(commencing with Section 450) of the Evidence Code; and judicial notice will

support a finding by the court.

Section 1828 (Repealed)

Comment. Section 1828 attempts to classify evidence into & number of dif-
ferent categories, each of which In turn is defined by the sections that follow,
i.e., Sections 1829-1837. This very elaborate classification system represents
the aralysis of evidence law of a century ago. Writers, courts, and lawyers
today use different classifications axi different terminoclogy. Accordingly,
Section 1828 is repealed. To the extent that the terms defined in Sections
1820-1837 should be retained, those terms are defined in the Evidence Code.

See, ¢.8., EVIDENCE CODE § 410, defining "direct evidence."

Section 1829 {Repealed)

Corment. Sections 1829 and 1830 serve no definitional purpose in the
existing statutes and appear to state a "best evidence rule” that is inconsistent

with both the Bvidence Code (Secticns 1500-1510) and previously exlsting law. See
Tentative Recommendation and a Study Relating to the Uniform Rules of Evidence
{Ariicle I. General Provisions), 6 CAL. LAW REVISIGH CCMM'I, REP., REC. &
§TUDILS 1, 49-51 (1964).

Section 1830 (Repealed)
Comment. See the Comment to Ccde of Civil Proccdure Section 1829,

Section 1831 (Repealed)

Comrent. Section 1831 is substontially recodificl-eas vidence Code Section
410, ’The term "direct evidence", which is defined in jcction 1833 is not used
in Lza: IV of the Cede of Civil Procedure except in $Sacticn 184, Section 1844

is also repealed and ite substance 1 contalned in ivicence {cde Section 411.
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Section 1832 (Repealed)

Comment. "Indirect evidence" as defined in Section 1832 is more commcnly
known as circumstantial evidence. The defined term has no substantive signifi-
cance insofar as elther the Code of Civil Procedure or the Evidence Code is
concerned, for under either statutory scheme circumstantial evidence, when
relevant, is as admissible as direct evidence. The defined term is used in the
Code of Civil Procedure only in Section 1957 {also repealed), which merely
classifies indirect evidence as either inferences or presumptions.

The repeal of Section 1832 will not affect the instructions that are to be
given to the jury in appropriate cases as to the difference between direct and
circumstantial evidence. UNor will the repeal of this section affect the case
lawv or other statutes relating to what evidence is sufficient to sustain a

verdict or finding.

Section 1833 (Repealed)

Comment. Section 1833 is inconsistent with Evidence Code Section 602. See
Tentative Recommendation and a Study ielating to the Uniform Rules of Evidence
{Burden of Producing Evidence, Burden of Proof, and Presumptions), 6 CAL. LAW
REVISICN CCMM'N, REP., REC. & STUDIES 1001, 1143-11hkc {1964).

Section 183% {Repealed)
Coment. The substance of Jection 1834 is staicd as a rule of law, rather

than as & definition, in Evidence Ccfe Section 403(b).
Section 1836 (Repealed)

Comment. Section 1836 serves no useful purpose. The defined term is

not used in either the Bvidence Code or in the existing statutes.

Section 1837 (Repealed)

Comment. Section 1837 is unnecessary. The defined term 1s not used in

elther the Evidence Code or in the existing statutes.
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Section 1838 {Repealed)

Comment. Section 1838 is unnecessary. The defined term is not used in
eitihecr the Evidence Code or in the z:isting statutes. The repeal of Secticn 1838
will have no effect on the principle that cumulative cvidence may be excludeg for
that principle is expressed in Ividence Code Section 352~-without,. tcwever,

using the term "cumilative evidence’.

Section 1839 (Repealed)

Comment. The definition of 'torrcborative evidence" in Section 1£39 (which
requires corrchorative evidence to be evidence "of a different character”) is
inconsistent with the cege lawy develogped in Celiforania vihieh has not
required that corrobofating evidence be of a "different character". The repeal
of Section 1839, therefore, will have no effect on the interpretation of the
sections in various codes that require corrchorating evidence; the case law that
has developed under these sectlons will continue to determine what constitutes
corroborating evidence Tor the purposes of the particular sections.

One out-dated case indicates that an instruction on what constltutes
corroborating evidence 1s adequate 1f given in the words of Section 1839.

People v. Sternberg, 111 ¢al, 11, 43 Pac. 201 (1896). See also People v.

Monteverde, 11 Cal. App.2d 156, 2kh P.2d¢ 447 (1952). On the other hand, recent
cases do not clte or rely on Section 1839 in defining what constitutes corroborat-

ing evidence, and California Jury Instructlons, Criminal provides definitions

of corroborating evidence derived from the case law rather than from Section
1839. See, e.g., CALJIC {24 ed. 1958) Nos. 203 (Rev.) (possession of stolen
property}, 235 (Rev.) (possession of stolen property), 592-C (Rev.) {abortion),
766 (perjury), and 822 (Rev.} (corroboration of testimony of accomplices). See
CALIFCARIA CRIMINAL LAWY PRACTICE 472-277 (Cal. Cont. .G. Bar 1964);
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Tentative Recommendation and a Study Relating to tae Uniform Rules of Evidence

(Article I. General Provieions), © CAL, IAW REVISION CCMM!N, RER, REC. & STUDIES

1, 56-57 (196h).

Section 1844 {Repealed)

Ccument. The syhstance of Secticn 1844 is recodified as Evidence Code
Section k11,

Section 1845 (Repealed)

Comment. Sectlon 1845 is superseded by Evidence Code Sectioms 702, 800-801,
and 1200,

Section 1845.5 {Repealed)

Comment. Section 1845.5 is recodified as Evldence Code Section 830.

Section 1846 (Repealed)

Comreent. Section 1846 is recodified in substance in Evidence Code Sections

F10 and T1ll.
Section 1847 (Repealed)

Comment. Section 1847 is inconaistent with the definition of a presumption
in Evidence Code Section 600. The right of a party to attack the credibility of

a witness by any evidence relevant to that issue is assured by Evidence Code

Sections 351, T80, end 785.

Section 1848 (Repealed)

Comment. Insofar as Section 1848 deals with hearsay it is superseded by the
hearsay rule,stated in Evidence Code Section 12CC, and the numercus exceptions
thereto. If Section 1848 has a broader application, its meaning is not clear
and its possible applications are undesirable; hence, there is no Jjustification

for retaining the section.

Section 1849 (Repealed)

Comment. Section 1849 1s superseded by Evidence Code Section 1226,
’ ~1508.
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Section 1850 {Repealed)

Comment. Insofar as Section 1850 relates to hearsay, 1t is superseded by
Evidence Code Sections 1240 and 1241, which provide exceptions to the hearsay
rule for contemporanecus and spontaneous declarations. Insofar as Section 1850
relates to declarations that are themselves material, the section is unnecessary;
for, inasmich as Evidence Code Sections 225 and 1200 malte it clear that such
teclaraticns are not hearssy, they are adnisgsible under the general principel that

relevant evidence is admissible. See EVIDENCE CODE §§ 210, 351.

Section 1851 (Repeasled)

Comment. Section 1851 is superseded by the exceptions to the hearsay rule

stated in Evidence Code Secticns 1225 and 1302.

Section 1852 {Repealed)

Comment. Section 1852 is superseded by the exceptions to the hearsay rule
stated in Article 11 [commencing with Section 1310) of Chapter 2 of Division 10

of the Evidence Code.

Section 1853 {Repealed)

Qomment. Section 1853 i1s an imperfect statement of the declaration against
interest exception to the hearsay rule and is superseded by Evidence Code

Section 1230, 8See the Comment to that sectlon.

Section 1854 {Repealed)

Corment. Section 1354 is -recodified as Evidcuce Ccle Section 357.

Section 1855 {Repealed)

Corment. Section 1855 1s superseded by Evidence (ode Sections 1500-1510.
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Section 1855a {Repealed)

Comment. Section 18552 is recodified as Evidence Code Section 1601.

Section 1863 (Repealed)

Comment. Section 1863 is superseded by Evidence Code Section T753.

Section 1867 (Repealed)

Comment. Section 1867 is based on the obsolete theory that some allega-
tions are necessary that are not materisl, i.e., essential to the claim or
defense; it provides that only the zaterial allegations need be proved. See

Tenvative Recommendation and a Study Relating to the Uniform Rules of Evidence

(Burden of Producing Evidence, Burden of Proof, and Fresumptions), 6 CAL. LAW

REVISION COMM'N, REP,, REC. & STUDIES 1001, 1119-1121 (1964). Since Section

1867 is obsolete and is not & correct statement of existing law, it is repealed.

Section 1868 (Repealed)

Comment. Seetion 1868 is superseded by Fvidence Code Seetions 210, 350,
and 352.

Section 1869 (Repealed)
Comment. Section 1869 is inconsistent with and superseded by Evidence

Code Sections 500 and 510, Moreover, it is an inaccuratc stetement of the marcner

in vhich the burden of proof is allocated under existing law, BSee Terkbative

Recommendation and a Study Relating to the Uniform Bules of Evidence (Burden

of Producing Evidence, Burden of Proof, and Presumptions), 6 CAL, LAW REVISION

COMI'N, REP., REC. & STUDIES 1001, ll22.1l2k (196k).

Section 1870 (Repealed)

Comment. Section 1870 is superseded by the provisions of the Evidence
Code indicated below:
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Section 1870 Evidence (ode

{subdivision) (section)

1 210, 351

2 1220

3 1201

L (first clause) 1310, 1311

4 (second clause) 1230

4 (third clsuse) 1akz

5 (first sentence) l2z2, 1224

5 (second sentence) 1225, 1226

6 1223

7 1240, 1241 (See also the Comment
to CODE CIV, FROC. § 1850)

8 1260-1292

9 (first clause) 720, 800, 801, 1416

9 {second clause) 720, £01

10 870

11 1314, 1320-1322

iz Unnecessary (See EVIDENCE CCDE
% 351; CODE CIV, FRCC. § 1B8f1;
CIV. CODE §§ 16Lh, 1645. See
also CCM. CODE § 2208.)

13 1312, 1313, 1320-1322

1k 15C0-1510

15 210, 351

16 210, 780, 785

Section 1871 {Repealed)

Comment., Section 1871 is recodified in the Evidence Code as indlcsted

helow:
Section 1871 Evidence Code
(peragraph) (section)
730
2 731
3 733
b 732
5 723
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Secticn 1872 (Bepealed)

Comment. Section 1872 is reccdified in Evidence Code Sections 721 and 802.

Section 1875 (Repealed)

Comment. Section 1875 is superseded by the provisions of the Evidence Code

indicated below:

Section 1875 Evidence Code
{subdivision) (section)
1 451(e)
2 451(a)=(a), 452(a)-
(£)
3 b51{a)-(a), 4¥52(a)~
c), (e
N hsa(f), 453
5 1452
6, T, and 8 1452-1454 {official

signatures and
seals); 4#51(f),

452(g)(h)(remainger
of subdivisions)
9 451(f), 452(g)(n)
Next to last paragraph ysh, 455
Last paragraph 31

Section 1879 (Repealed)

Comment. Insofar as Section 1879 declares all persons to be competent
witnesses, it is superseded by Evidence Code Section 700; insofar as it requires
perception and recollection on the part of the witness, it 1s superseded in
part by Evidence Code Sectlons 7Ol and 702. Insofar as it is not superseded
by the Evidence Code, Section 1879 treats matters of credlbillity as matters of

competency and is, therefore, disapproved.
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Section 1880 (Repealed)

Comment. Subdivisions 1 and 2 of Section 1880 are superseded by
Evidence Cocde Section TOL.

Subdivision 3 of Section 1880 is the California version of the so-called
"dead man statute." Dead man statutes provide that one engaged in litigation
wish a decedent's estate cannot be a witness as to any matter or fact occurring
before the decedent's death. These statutes appear to rest on the belief that
to permit the survivor to testify in the proceeding would be unfair because
the other party to the transaction is not availsble %o testify and, hence, only
a partv of the whole story can be developed. Because the dead cannot speak, the
living are also silenced out of a desire to treat both sides equally. See

generally Moul v. McVey, 49 Cal. App.2d 101, 121 F.2d 83 {1942); 1 CAL. LAW

REVISICN COMM'N, REP., REC. & STUDIIS, Recommendation and Study Relating to

the Dead Man Statute at D~1 {1957).

In 1957, the Commission recommended the repeal of the dead man statute and
the enaciment of a statute providing that, in certain specified types of
actions, written or oral statements of & deceased rerson made upen his perscnal
knowledge were not to be excluded as heersay. See 1 CAL, LAW REVISICN COMM*HN,

REP., REC. & STUDIES, Recommendation and Study Relating to the Dead Man Statute

at D-1 {1957). The 1957 recommendaiion has not been enacted as law. For the
legislative history of this reasure, see 1 CAL, LAY REVISICN COMM'N, REP.,
REC. & STUDIES IX (1957).

Although the dead men statute undoubtedly cuts off scme fictitious claims,
it results in the denial of just claims in a substantial number of cases. As
the Commission's 1957 recommendation and study demonstrates, the statute
balances the scales of justice unfairly in favor of decedents! estates.

Sec 1 CAL., TAW REVISION CCMM'N, REF., REC. & STUDIES at D-6, D-43-D-45 (1957).
~1513-
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See also the Comment to EVIDENCE CCLE § 1261. Moreover, the deasd man
statule has been productive of much litigation; yet, many cuestions as to
its meaning and effect are still unanswered. For these reasons, the
Compiission again recommends that the dead man statutc be repealed.
However, repeal of the dead man statute alone would tip the secales
unfairly agalnst decedents; estates by subjecting them to claims which
could have been defested, wholly or in part, if the decedent had lived to
tell nis story. If the living are to be permitted to testify, same steps
ousht to be taken to permit the decedent to testify, so to spesk, from the
grave. This is accomplished by relaxing the hearsay rule in Evidence Code
Section 1261 to provide a limited hearsay exception for a statement of a
deceased person offered in an action sgainst an executor or administrator
upon a claim or derand against the estate of such deceased person, This
hearsay exception is more limited than that recommended in 1957 and will,

it is believed, meet most of the objections made to the 1957 recommendstion.
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Section 1681 {Hepsaled}

Commeni. Secetion 1381 is superzaded Yy the provisions of the
Evidence Cofe indicated below.

Subdivision 1. Subdivision 1 of Section 1881 is superseded by

Evidence Code Sections F70e073 ans 590-087, Under subdivision 1 of

s,

" Qan
Section 2881 ~— e and Section

1322 of the Penal Codz, a married person hag s privilege, sabjeet to
certain exeeptions, to preveni his spouse from testifying for or against
him in a eivil or eriminal setion to whick he is & party Section 1322
of the Penal Code also gives his spouse a privilege not to testify for
or against him in a eriwinal aetion to which he is 4 party,

“for” privilege. The Commission has consluded that the mari.
tal testimonial privilege provided by sxistine law as to testimony by
one spouss for the othar should be abolished in both civil and criminal
actions. Thers wanld appesr to be no need fur this privilegs, now given
to a party to en action, not to call his spovse to testify in his Favor.
If a ease can be imagined in which,a party weuld wish to avail himself
of this privilege, he could achieve the same resnlt by simply not calling
hig spouse to the stend. Nor does it seem desirable to continue the
present privilege of the nonparty spouse w0t to testify i faver of the
party spouse in a criminal action. It is diffenli to imagine a casa in
which this privilege would be elaimed for other then mercensry or
spiteful motives, and it procludes aeesss to evidence which might save
an innocent person {rom eonviction, .

e “araingt” pri g Imder existing law, either spouse mey
claim the privilege to pravent one spouse from testifving sgainst the
other in & eriminal action, and the pariy spouse may elsim the privilege

to prevent his spouse from testifyiug against him in & eivil action. Adance, Lode- .
i fyidence LR Y

The privilege nnder ven exclusively io the Seortiovg X0 o
witness spouse because ke, instead of the party spouse is aore likely to o
make the determiration of whether te ¢laim the privilege on the basis
of its probeble effet on the rrurital relaiionship. For exaraple, beeause
of ‘his interest in the outeome of the action, u purty spouse would be
under considerable teraptation 16 elaim the privilege ~ven if the mar-
riage were already hopelesslr disrupted, whersas a witness spouse
probably would not. Tllustrative of ihe peiblz misise of the existing
privilege iz the recent cane of People v. Werd, 50 (il 28 702, 288 P24
77T 11858), involving a defendaut +who murizred his wife’s moiler
and 13-year-old sister. He Lad threstened te mouedor his wife;ﬁ:md it
seems likely that Le would kave dome 20 had she nos #ed. Thé marital
relationship was as thoroughiy shatiered as it could have besn; wet,
the defendant was entitled to invoke the privilege to preven: his wife
from testifying. In such a situation, the privilege does nnt serve at all
+ its true purpose of preserving a marital relationship from disruption;
it serves only as an chsiacle to the sdministration of Justice.




Subdivisions 2-6.

Subdivisions 2-6 of 1881 are superseded by provisions of the Evidence Ccde

indicated below:

Section 1881 Evidence Code
{subdivision) (section)
2 950062
3 1030~-1034
i 990-1006, 1010~1026
5 1040-2042
6 1070-1072

Section 1883 (Repealed)

Comment. Section 1683 is superseded by Evidence Code Sections 703 and TOL.

Section 1884 (Repealed)

Comment. Section 1884 is superseded by Evidence Code Section 752.

Section 1885 (Repealed)

Comment. Section 1885 is recodified as Evidence Code Section 75k.

Section 1893 (Amended)

Comment. The language deleted from Section 1893 is unnecesgsary in view of

Evidence Code Sections 1506 and 153C.

Section 1901 {Repealed)

Comment. Section 1901 is superseded by Evidence Code Section 1530.

Section 1903 (Repealed)

Comrent. Sectlon 1903 is umnecessary to support the validity of statutes,
for the California courts have said that statutes are "presumed" to be constitu-

tional. In Te Cregler, 56 Cal.2d 30% 311, 14 Cal, Rptr. 269 203, 363 P.2d 305 307
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(1961). If Section 1903 is deemed to have an evidentiary effect, it is une
desirable to the extent that it indicates that the Legislature ray exercise
the judieial power of making findings on controverted facts and that such
findings are conclusive. As the section is uryecessary to accomplish 1ts
essential purpose, it is repealed. This repeal will not change the law of
California relating to the construction or validity of statutes because the

courts have not placed that law upon the footing of this section.

Section 1905 {Repealed)

Comment. Sections 1305, 1906, 1907, 1918, and 1919 relate to hearsay,
authentication of official records, and the best evidencesrule. They are super-
seded by Evidence Code Sections 1270-1271, 1280-1284, 1452-1hk54, 1506-1507,
1530, 1532, and 1600.

Subdivieion % of Section 1918 provides for the authentication of a publishe
ed foreign official journal by evidence that it was commonly received in the
forelgn country as published by the requisite authority. Although no similar
provision appears in the Evidence Code, this and other evidence of authenticity
not mentioned explicitly in the Evidence Code may be used to authenticate
official writings under the general language of Section 1410, which provides
that the requirement of authentication may be met by "evidence sufficient to
sustain a finding of the suthenticity of the writing.” See also EVILENCE COLE

§§ 1400 and 1530.

Section 1906 (Repealed)

Comment. See the Corment to Code of Civil Procedure Sectlon 1605.
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Section 1907 (Repesled)

Comment. See the Comment to Ccode of Civil Precedure Section 1605.

Section 1908.5 (Added)

Comment. Section 1908.5 recodifies the rule of pleading stated in sub-
division & of Section 1962 of the Code of Civil Procedure. See the Comment to

tia: secticn.

Section 1918 (Repealed)

Comment. ©See the Comment to Code of Civil Procedure Section 1905.

Section 1919 {Repealed)

Comment. See the Comment tOCgre of Civil Procedure Section 1S05.

Section 1919a {Repealed)

Comment. Sections 151%0a and 1919b are superseded by Evidence Code Sections

1315 and 1316.

Section 1919b (Repealed)

Comment. See the Comment to Code of Qivil Procedure Cection 1919a.

Section 1920 {Repealed)

Comment. Section 1520 is superseded by the business records exception
contained in Evidence Code Sections 1270 and 1271, by the exceptlon to the
hearsay rule for official records and other official writings contained in
Evidence Code Sections 1280-128%, and by varlous specific exceptions to the
hearsay rule that will continue to exist under various sections of the Evidence
Code and other codes. The brosd language of Section 1920 has been limited
in Lvidence Code Section 1280 to reflect existing lav. See the Comment to
EVITLICE CCDE  § 1280, See also EVIDENCE CCDE ; 664 (presumption that

officinl duty has been regularly perforued).
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Section 1920a (Repealed)

Comment. Section 1920a is unnecessary in viewr of Evidence Code Sectlons

15C6 and 1530. See also EVIDENCE CCDE § 1550.

Section 1920b (Repealed)

Comrment. Section 1920b is :eccdified s Evidence Code Section 1551.

Section 1921 (Repealed)

Comment. Sections 1921 and 1922 are superseded by Evidence Code Sections

1270-1271, 1280, 1452, 1453, 1506, ard 1530

Section 1922 {Repealed)

Comment. See the Comment +o Ccde of Civil Procedure Section 1921.

Section 1923 (Repealed)

Commment. Section 1923 1s supcerseded by Dvidence Cole Becticn 153%k:  See
the Ccrment to that seection.

Section 1924 {Repealed)

Comrent. Section 1924 is unnecessary because the sectioms to which it

relates are repealed.

Section 1925 {Repealed)

Comment. Section 1925 is recodified as Evidence Code Sectlon 1604,

Section 1926 (Repealed)

Comment. Section 1926 is superseded by Evidence Code Sectioms 1270-1271

snd 1280-1284.

Section 1927 (Repealed)

Comment. Section 1927 is reccd.fied as Bvidence Code Section 1602,

Section 1927.5 {Repealed)

Commemnt. Section 1927.5 is recodified as Evidence Code Section 15605.
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Section 1928 (Repealed)

Comment. Section 1928 is reccdified as Evidence Code Section 1603.

Sections 1928.1-1928.4 {Repealed)

Comment. Article 2.1 of Chapter 3, Title 2, Part 4 of the Code of Civil
Procedure consists of Sections 1928.1-1928.4. The sections are discussed

individually below.

Section 1928.1 (Repealed)

Comment. BSection 1928.1 is recadified as Evidence Code Section 1282,

Section 1928.2 (Repealed)

Comment. Sectlon 1928.2 is reccdificed as Evidence Code Section 1283. See
also ZVIDENCE CODE § 1530 (purported copy of writin: in custody of public
employee ),

Sectvion 1928.3 (Repealed)

Ccrment. Secticn 1928.3 is unnecessery in view of Lvidence Code Sections
1452, 1453, and 1530.

Section 1928.4 {Repealed)

Comment. Section 1928.4 1is unrnecessary in view of Evidence Code Section 3.

Section 1936 (Repealed)

Corment. Section 1936 is reccdified as Evidence Code Section 1341.

Section 1936.1 {Repealed)

Comment. Section 1936.1 is recod.fied =5 Evidence Code Section 1156,

Section 1937 (Repealed)

Comment. Sections 1937, 1938, and 1939 relate to the best evidenee rule

and are superseded by Evidence Code SBections 1500-1510,
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Section 1938 {Repealed)

Comment. See the Comment to (ode of Civil Procedure Section 1937.

Section 1939 {Repealed)

Comment. See the Comment to Code of Civil Procedire Section 1937.

Section 1940 (Repealed)

Comment. Sectlon 1940 is recodified as Bvidence Code Sections 1413 and

1las.

Section 1941 (Repealed)

Comment. Section 1941 1s recodified in substance as Evidence Code
Section 1hiz.

Section 1942 (Repealed)

Oorment. Section 1942 i8 recodified in substance as Evidence Code
Secticn 141k,
Section 1943 (Repealed)

Conment. Section 1943 is recodified in substance in Evidence Code
Section 1415.

Section 194k (Repealed)

Comment. Section 1944 is recodified in substance as Evidence Code
Section 1417.
Section 1945 (Repealed)

Corment. Section 1945 is recodiiied as Evidence Code Section 1418,

Section 1946 {Repealed)

Corment. The firet subdivision of Section 1946 is superseded by the
declaration against interest exception to the hearsay rule contained in Evidence
Code Section 1230; the second subdivision is superseded by the busipess records
exception contained in Evidence Code Sections 1P70 and 1271; and the <hird

subdivision is superseded by the business records exception contained in
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Evidence Code Sections1270-1271, the official records exceptions contained in
Evidence Code Sections 1280-128kL, and the various other exceptions to the

hearsay rule contained elsewhere in the Evidence Code and in other codes.

Section 1947 (Repealed)

Comment. Section 1947 was a necessary provision when the only hearsay
exception for business records was the common law shop=book rule. That rule
required that an entry be an original entry in order to quallfy for admission
in evidence. The business records exception to the hearsay rule contained in
Evidence Code Sections 1270 and 1271 does not require that the entry be an
original entry so long as it was zade in the regular course of the business at
or near the time of the act, condition,or event recorded. As the Section

1947 a0 longer has any significant wcaning, it is repealed,

Section 1948 (Repealed)

Comrent. Section 1948 is recodified in substance as Evidence Code
Section 1451.
Section 1951 (Repealed)

Comment. Section 1951 1s superseded by Evidence Code Sections 1451, 1532,

and 16C0.
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Sections 1953e-1953h (Repealed)

Comment. Article 5 of Chapter 3 of Title 2, Part IV, of the Code of
Civil Procedure consists of Sections 1953e-1953h. These sections, which
constitute the Uniform Business Records as Evidence Act, are recodified as
Evidence Code Sections 1270-1272. Sections 1270-1272 do not, however,
include the language of Section 19637.5, which was added to the Code of
Civil Procedure in 1959. Section 1963f.5 is not in the Uniform Act, and
it inadequately attempts to make explicit the liberel case law rule
that the Uniform Act permits admission of records kept under any kind
of bookkeeping system, whether original or copies, and whether in book,
card, 1ooseleaf; or some other form. The case law rule is satisfactory,
and Section 1963f.5 may have the unintended effect of limiting the

provisions of the Uniform Act. See Tentative Recommendation and s Study

Relating to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence},

6 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES Appendix at 516 (1964).

Sections 19531-1953L (Repealed)

Comment. Article 6 of Chapter 3 of Title 2, Part IV, of the Code of
Civil Procedure consists of Sections 1953i-1953L. These secticns, which
comprise the Uniform Photographic Copies of Pusiness and Public Records as
Bvidence Act, are recodified as Evidence Code Section 1550,

Section 1954 (Repealed)

Comment. Section 1954 is unnecessary in light of Evidence Code Sections
210; 351, and 352‘

Sections 1957-1963 (Repealed)

Comment. Chapter 5 of Title 2, Part IV, of the Code of Civil Procedure
consists of Sections 1957 through 1863. The sections are discussed individu-

ally below. ~1523-




Section 1957 (Repealed)

Comnent. Sections 1957, 1958, and 1960 are superseded by BEvidence
Code Sections 140 (defining "evidence") and 210 {defining "relevant
evidence"}. See the Comments to EVIDENCE CODE §§ 14O and 210. See also
the Comment to CODE CIV. PROC. § 1832.

Section 1958 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1957.
The substance of Section 1958 is restated in the last sentence of Evidence
Code Section 608.

Section 1959 (Repealed)

Comment. Section 1959 is superseded by Evidence Code Section 600.

Section 1560 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1957.

Section 1961 (Repealed)

Comment. Section 1961 is superseded by Chapter 3 (commencing with
Section 600) of Division 5 of the Evidence Code, which prescribes the

nature and effect of presumptions.
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Section 1662 (Repealed)

y Comment. Subdivisier 1 of Scetion 1922 is repealed because it
bas jitile meaning, eithes as a rule of snbstantive law or as & rula of
evidenze . . . ."" People v. Gorshen, 51 Cal.2d 716, 731, 33§ P.24 492
501 (1939}, '
Subdivisions 2, 3, 4, and 5 are supersedad by Evidence Code Sertlors
£21.624, '
The first clanse of subdivision § staces the mes Amgless traisin thit
udgments are conviugive wier {-E‘\.ﬁil"r'u Ly low o be onn
pleading rula in the next twe lauses hae bsen reoedifiad as Feedom
IHIB6 of the Code of Civil Proceivre B
Subdivision 7 is merely a evoss-refercnee scotng to sll orher RS IR
tions declared by taw to be eenclusive, This subdivisicn is unnecessure.
See BEUIOBNCE CODE § Loe ’

Section 1985 (Repeaied}

Oomment. Many of the presumptisnsg listed in beetion 1063 pra
classifled and restated in the Evidence Code. A fow have been recodi-
fied as maxims of jurisprodence in Part 4 of Division 4 of the Civil
Code. Others are not coniinued at all, The disposition of each sub-
division of Section 163 is given in the table below. Followlng the
table arc eomments indicating the veasons for repenllug those provi.
gions of Section 1563 that are net continced in Jalifornia Juw,

Keotion 1003
feubdivigion} Huperpedod by
1 Friline: Cads Sartion 25
2 Not eantinned
3 Civil Cide Scerion 3044 Cadded in this recommen&a*ton}
4 Tovidence Cods Section uE.L
it Neot eontinue:d
G Not eenthssied
T | nee Code Seaiinn 371
3 Tvilenee Code Rerti G2
a9 Fvidanes Code Becrion 633
10 Tevidener Code Section GEG
11 Bridenee Cade Secticn (37
iz . Freiilenoe Code Section B35
i3 L Evidense Code Sectinn (134
14 ’ Wat continned
15 Foeilenre Clode Seerion W4
6 Prvidonee Code Section (WG
17 Evidenee Code Seetion (36
18 Not eontinued
19 Civil Tode Seerion 3540 iadda& in this recommendat.ion)
206 ’ Not continged
21 Cammeoreint Code Reotions 3303, B30T, and 3408
a2 Kot eontinued
a3 Lvidenoe Code Scetion 613
24 Fridence Code Section 641
85 Mot continued
Py Ievidence Code Saction 507
27 Net continuad
28 Civil Cole Soction 3340 (added In this recommendaiion)
20 . Not continued
a0 Not eontinued
11 Evidence Code Jection 047 ..
a2 Civil Cude Section 3547 (ndded in thls reoemmenﬁstmn}
K1 Civi! Corle Section 3548 {sdded in this recommendation
34, Fvidence Code Reetion 643
85 Tvidener Cade Section 44
34 ; Evidence Code Seition G40
a7 Evidenrs Code Hection (42
a8 ot eontinued
&0 Unnecesanry (dunlicates Civit Code Section 1014}
40 : Civil Coda isection 3545 {udded in this reccmmendation)

Subdivision 2 is not continued because it has been a souree of error
and confusion in the cases, An instruction based upon it is error
whenever specifie intent is in issne, Pe ?pl'.r! v, Sayder, 15 Cal.2d 706,
104, P.24 63% (1940} People v. Mecisl, TL Cal, App. 205, 254 Pac,

{1925). A person’s intent wmay he mf‘errnd from his astiong and
the surrounding circumsat=ness, and an iratraciion to that effeet may
be piven. Peopls v. Besold, 154 Cal, 308, 97 Pae. 877 719083,
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Subeivisions 5 and 6 ave not eontinued ‘wt*m‘u degnite Rpelion 1963,
there is no prma"nptun of the sat stated. The “;n'esqmpuans' ' merely
indicate that a party's evidenee shonld be viewsd wnh distrost if he
conuld produse beiter evidenes rnd that unfavorabis inferences should
be drawn from the evidence efered apainst him if he fails to deny
or explain i, A party’s failure 4o nradnces evidence rennot be torned
inte evidencs against him by relinnee o1 theso prmunmtions. Hampton

v, Rore, 8 Cal. App.21 447, 55 P27 1243 (1935); (¥reetz v. Boys’ LT

Mariet, Tne, 91 Cal, App. 2d 327, 830, 206 P 216, 3‘9 {19493, The sub- Eoidence

stantive eﬂ’e,t of these ‘‘presumptions™ i -.tafﬂu mere accnrate?y m,r 3‘;;2? '
xae e £ st G Tt ' g AR - v

. 4211"‘:”

T araeision, . ANE s

Subdivision 74, The presumption stated in subdivision 14 s not con- s ““&'ﬂl )
tinued, for it is inacenrate and misicading. The seser have wsed-this pre- ! b

sumpiion to sustain the va!idity cf the officiat nets of z person aeting
in & poblic office wiien there has been ne evidenee to show thal such
pprqon hiad tha right to hoid oifice. See, eg.. Oty of Monfarey v, Jacks,

13% Cal. 542, 73 r‘ae 435 {1003); Delphi School Dist. v. Murray, 53
Cal. 80 (1878} : Pzople v. Eeal, 108 £, App.2d 200, 239 P, 24 -84
f1051). The presumption is unaecassary for this purpose, for it is well
settled that the “‘eets of sn officer da facto, 30 fav us the rights of third
persons ar: concernad,“are. if done within the seope and by the ap-
parent authoritv of offiee, a5 valid and hinding a2 if he wera the offlcer
legally eleeted and qualified for the oflee and in full posgession of it.”’
In re Redevelopment Plas for Runkar Hill, 81 Jal.24, wamy —mmy 3T Cel.
Riptr, 74, 58, 38% P.2¢ 533, 552 19641, Oulland Put dng Co: ». Dano-
vaw, 19 Cal. Apn. 488 451 126 Pac. u&, 300 (1912;. Under the da
facto doctrine, the \'&uu“"-’ e the cffieind &m taken s coneinsively
established Toum af Jusanvidle v, Lons, 344 Cal. 362, 77 Pae. 987
(1904Y; Peapir' v. Hacht, 103 Crl 621, 08 "ax 941 {1595); Pecple v,
‘Sassovien, 29 Cal, 480 (1864). Thus, +hn eages apnplying subulwsmn 14
are erroncous in indicating t‘.‘m the oﬂ"uﬂ actg of A person asting iu &
public office may be attacked by evidence sufficlent to uvercome the
prasumption of a valid appointuent These casss can he explained only -
on the ground that they have uverlacksd the de faeto doctrine,

In cases where the presumption mizht have seme siznifiesnce—casey
where the party occupying the offive is asserting some right of the office-
holder——the presumption has been held inappiieabls. Burke v Edgar,
67 Cal. 182, 7 Pac. 488 { 135.)}

Subdivision 18. No cnse has besn found where subdivision 18 has
had any etfect. The doctrine of res judicata determines the issues eon--
cluded between the parties without regard to this presumption, Parsell
v, Hahn, 61 Cel. 131, 132 (1BB2}(*‘And tae julgment as rendered . .
is conclusive upon all questions invelved in the action and upon which
it depends, or upon matters whieh, under the issues, might have besn
litigated and Qecided in the case....’’), :

ubdivision 20. The cases have used this “presumption’’ merely
as a justification for holding that evidence of a business custom will -
sustain g finding that the custom was followed on a particular oeeasion. . .
E.g., Robinson u. Puls, 28 Cal2d 664, 171 P.24 430 (1046) ; American £ vidk.cs
Can Co, v. Agricultural Insur. Co., 21 Cal. App. 647, 150 Pac. 996 [ode Sact..,
(1915). Femiusthalimbemdd  Drovidcs f::r the Edmmsr‘»ﬁihw o busiiess Jios ,
eustom evldence to prove that the customn was fol?owed on & partmg}g e

s .,

. There is no reason to compel the trier of fact to find that
the enstom was followed hy applying a prasomption. The evidense of
¢ihe custom mar be strong or weak, and the trier of fact should be
free to decide whether the eustom wes followed or not. No ease has
been found giving a presmmp*we eifect to evidenee of a knsiness custom
under subdivision 20
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Subdivisicn 92, Tha prerase of b JaTlps W e g 4 Ygaes T
to eompei an aceowmodation eisdorser to prove that he endorsed in
accommodation of a subsequent party to the instrument and net in
aceomnrodativi of the make:. 8o son Pocf, arfiand Oerven: Co, o,
Rsinecke, 30 Cal. App. 601, 158 Pac. 1641 (1918). The lability of
aceommiodaticn endorsers is pow foll, covercd oy the Comsnerais! Cede.
Accommodation is & defense which must Le established hy the defend.

- ant. Com. Copr §8 2007, 54346 (5). Hesce subdivision ©2 is ne longer

Decessary., )
DHUQCIN0N Lo, DIESPIL0 SUDGIVIBWCN 20, The UANIOTIIA €OUTLs nave-

refised to apply the sresumption of Heathy of nerson fram ldentity
of the name when the nama is commen. F.g, Peapl> ». Wong Sgng
Lung, 3 Cal. App. 221, 224, &4 Puc, 847, 853 (19067, The macter should
be left to inferomee, far tho strenoik of he infercnca will depend in
particular cases on wheiler the e i cammon or unusnal.

Subdivizion 37 has baen rarvely cited In ile reported cases sinee it
was enacted in 1872 ¥t has been applied o sitnaticns whese & state-
ment has been made in the presencs of a person who has failed to
protest to the representatiany in the statement. The apparent acqui-
escence in the stateinent has been held to be proof of belief in the
truth of the statement, Esfate of Flapd, 917 Cal. 763, 21 D28 570
(1933) ; Estate of Clark, 13 Cal. App. 785, 11C Pae, §28 (1910),

Although it may be aprropriate under some siveumstances to infer
frem the Tack of pretest that a parson-belleves in the truth of a state-
ment made in his presence, it is undesirable to require suvch a conclu-
sion, The surronnding circumstanc:s may vary groatly from case to
casz, and the trier of fact should be free to decide whether acquies-
cence resulted from belief or from some other canse, OF Ma#f. 27.:13-14
{Revised Standard Version) (*‘Then Pilate said to him, ‘Do vou not
hear how many things they testify against vou?” But he gave him no
answer, not even to a single charge . . . "),

Subddivisior. 29 has been aited in Lt one appellate deeision in its

_92-year history. Tt ia unnecessary in light of the doctrine of ostensible

authority. See 1 Wrrrrs, Susyany or Cavwornia Law, dgency and
Employment §§ 49-51 (Tth ed. 19605,

Subdivision 30, in effect, declares that 2 merriegs will be presamed
from proof of cohabitation and repute. Pulos v. Pulos, 140 Cul. App.2d
913, 205 P.2d %07 (1956). Becaase reputation ovidence may sometimes
sirongily indieate the existence of a marriage end at other times fail
to do so, reguiring a finding of a marriage from proof of snch repu-
tation is unwarranted. The cases have sometimes refused to apply the
presumption because of the weakness of the reputaticn evidence relied
on. Estale of Baldwin, 162 Cal. 471, 123 Pac. 287 (1912); Caciopps .
Priangle Co., 120 Cal. App.2d 281, 260 P.2d S€5 (1953). Discontinu-
ance of the presumption will_not affect the rule that the existence of &
marriage may bz inferred from pron® of reputation, White v, While,
B2 Cal. 427, 430, 23 Pae. 276, 277 (1890} (" ‘cohabiration and repute
do not make raavriage; they are morely items of evidenee from which
it may bz inferred that a marriage had beer eutered into' *’) (italies
in orizinsal), )

Subdivision 38 has not been applied ic any reported case in its §2-
vear history. The substantive law relating to impliad dedieation and
dedication by prescription makes the presumption unriecessary. See
2 Wrrris, SuMmary or Carrronncs Law, Real Property §§. 27-29
{(Tth ed. 1960), . -
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Secticn 1967 (Repealed)

Cctrent. Secticn 1967 kas no substantive meanins and is unnecessary.

Secticon 1968 (Repealed)

Comment. Seetion 1968 unnecessarily duplieates the provisions of
Penal Code Sections 1103 and 1103a.

Section 1973 (Repealed}

Comment. Section 1973 is unnecessary. It merely describes in
evidentisry terms the Statute of Frauds contained ir Civil Code Section
162k,

Section 1974 (Amended)

Comment. The amendment to Section 1974 makes no substantive change
in the law; the amendment merely maekes 1t clear that Section 1974 18 a
substantive rule of law, not a rule of evidence.

Section 1978 (Repealed}

Ccmment. Section 1978 incorrectly states the existing law of
California. Certain things are declared to be "conclusive evidence" in
other codes. See, e.g., CCM. CODT § 1201(6), (45). ioreover, the
Californias courts have recognized that some evidence may be comclusive in
the absence of statute, for a court, "in reviewing the evicence, is bound
to exercise its intelligence, and in doing so must recognize that certain
facts are controlled by immutable physical laws. It cannct permit the
vercict of a jury to change such facts, because . . . to do so would, in

effect, destroy the intelligence of the eourt." Austin v, Newton, U6

Cal. App. 493, 497, 189 Pac. 471, 172 {1920); Neilson v. Houle, 200 Cal.

726, 729, 254 Pac. 891, 892 {1927). Nonetheless, the California courts

have also relied upon this section to sustain a finding of paternity despite
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uncisputed blood-test evidenee shoiing that the defcondant could not have

becn the father of the child. Arais v. Kalensnikoff, 10 Cal.2d o8B, T4

P.2d 1043 (1937). The Legislature subsequently rejected this decision by
enacting the Uniform Act on Blood Tests to Determine Paternity. Repeal
of Section 1978 will remove the statutory basis for 2 similsr deeision in
the rare case where such certainty is attainable.

Sections 1980.1-1980,7 (Repealed)

Comment, Sections 1980.1.1980.7, which comprise the Uniform Act
on Dlocd Tests to Determine Paternity, are recodified as Evidence Code
Sections 890-806.

Seciions 1981-1983 (Repealed)

Comment. Chapter L of Title 3, Part IV, of the Ccde of Civil Procedure
consists of Sectionsg 1981 through 1983, These sections are discussed
individually below.

Section 1581 (Repealed)

Conment., Section 1981 is superseded by Evidence Code Sections 500

and 510. See Tentative Recoumendation and a Study Relating to the Uniform

Rules of Evidence {Burden of Producing Evidence, Burden of Proof, and

Presumytions), 6 CAL. IAW REVISION COMM'N, REP., REC. & STUDIES 1001,

1125-1125 (1964 ).
Section 1982 (Repealed)

Comment. Section 1962 is recodified as Evidence Code Section 1hL02.

Section 1983 (Repealed)

Comment. Section 1983 was held unconstitutionsl as applied under the

Alien Iand Iaw. Morrison v. California, 291 U.S. 82 (1934). It has been

applied but once by an appellate court since the Morrison case was decided.
People v. Cordero, 50 Cal. App.2d 146, 122 P.2d 648 (1942). sSection 1983
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appears to have been designed principally to facilitate the enforcement
of the Alien Land Law. Since that law has been held unconstitutional

(Sei Fujii v. State, 38 Cal.2a 718, 242 P.2d 617 (1552)) and has been

repealed (Cal. Stats. 1955, Ch. 31C, § 1, p. T67), Scction 1983 should
no loager be retained in the law of California.

Seciion 1998 (Repealed)

Comment. Sections 1998-1998.5 provide a special exception to the
best evidence rule for hospital records. These sections are recodified
as -vidence Code Sectilons 1560-1566,

Sectlon 1995.1 {Repealed)

Comment, BSee the Comument to Code of Civil Procedure Section 1998.

Secuion 1998.2 (Repealed)

Comment. See the Coment to Code of Civil Procedure Section 1998.

Section 1998.3 {Repealed)

Cemment., See the Comment to Code of Civil Procedure Section 1998,

Section 1998.4% {Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1998.

Section 1998.5 (Repealed)

Comment. See the Comment to Code of Civil Procedure Section 1998,

Section 2009 (Amended )

Comment. Sectlon 2009 has been amended to reflect the fact that
stavites in other codes may also authorize the use of affidavits. See,
e.t., PRCB, CODE §§ 630, 705,

Secticn 2016 (Amended)

Comment. The amendment of Section 2016 merely substitutes the general
definition of "unavailable as g wiiness" used in the Evidence Code for the

substantislly similar language in Jection 2016,
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Secuions 2042-2056 (Repealed)

Corment, Article 6 of Chapter 3, Title 3, Part IV, of the Code of
Civil Procedure consists of Sections 2040 through 2056. These sections are
discussed individually below.

Seciion Z0k2 (Repealed)

Comment, Sectlon 2042 is superseded by Evidence Code Secticn 320.

Section 2043 (Repealed)

Comuent. Sectlon 2043 is substantially recodified in Evidernce Code
Bection .

Section 2044 (Repealed)

Commwent. The first sentence of Section 20bh iz recodified as Evidence
Code Section T65. The second sentence is supersedecC Ly Lvidence Code 352,

Section 2045 (Repealed)

Comment, The first sentence of Seetion 2045 is superseded by Evidence
Code Sections 760, 751, and 772. The second sentence of Section 20L5 is
recodified as Evidence Ccde Sectiom T73.

Section 2046 (Repealed)

Comment, The first sentence of Seection 2046 is recodified us Evidence
Code Section 762. The second sentence of Section 2048 is recodified us
Evidence Code Section 767.

Section 2047 (Repealed)

Comment. The last sentence of Section 2047 is superseded by Evidence
Ccde Section 1237. The remainder of Section 2047 is superseded by Evidence
Code Section TT7l.

Section 2048 (Repealed)

Comment, BSection 2048 is superseded by Evidence Code Sections 767 end
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Section 2049 (Repealed)

Lomment. Section 2049 is inconsistent with and superseded by Evidence
Code Section 785. See the Corment to that section. See also EVIDENCE CODE

§§ 769, 770, and 1235.
Section 2050 (Repealed)

Comment, Section 2050 is recodified as Evidence Code Sections T7L
and 778.

Section 2051 (Repealed)

Comment. Section 2051 is incoasistent with Evidence Code Sections
780 and T85-T88. The provision of Section 2051 excluding evidence of
parvicular wrongful acts is continued in Evidence Ccde Section 787. The
principle of excluding criminal convictions where there has been a subsequent
parcon has been broadened to cover analogous situations in Evidence Code
Section 788,

Section 2052 (Repealed)

Comment. The first elause of Section 2052 is superseded by Evidence
Code Section T80(h). The remainder of Secticn 2052 is inconsistent with
Lvidence Code Sections T68-T70. See the Coxments to those sections,

Section 2053 {Repealed)

Comment. Insofar as Section 2053 deals with the inability to support
a vitness' credibility until it has been impeached, it is superseded by
Evidence Code Section 790, Inscofar as Section 2053 ceals with the inedmissi-
bility of character evidence in a civil action, it 1s superseded by Evidence
Code Sections 1100-110%,

Seciion 2054 (Repealed)

Corment. Section 205k 45 recodified in substonce as Tridence {'ode

Section 768({b).
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Section 2055 {Bepealed)

Comment, Section 2055 is recodified as Evidence Cude Section T76.

Seciion 2056 (Repealed)

Comment. Section 2056 is recodified in substance as Evidence Code
Section 766.
Section 2061 (Repealed)

Comment, The first sentence of Seetilon 2081 is recodified in
Evitence Code Section 312. The remainder of Section 2061 is superseded
by Chapter & (commenecing with Section 430) of Division 3 of the Evidence

Code,
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Section 2005 (Repesled)

Comment, The first clavse of Saction 2065 iz superseded by Fvidence

Coln Zeptions 351 and 1.
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Section 2066 (Repealed)

Comment. Section 2066 is unnecessary in the lisht of IEvidence Code
Section 765, which restates the provisions of Code of Civil Procedure
Section 20Uk,

Section 2078 {Repealed)

Comment., Section 2078 is superseded by Evidence Code Sections 1152-
15k,

Section 2079 {Repesled)

Comment. BSection 2079 is unnecessary because ii repeats what is said
in Civil Code Section 130. Moreover, 1t is misleading to the extent that
it sugpgests that edultery is the only ground for éivorce vhich requires
corrcboration of the testimony of ihe spouses.

Sections 2101-2103 (Repealed)}

Comrent, Chapter 4 of Title 5, Part IV, of the Code of Civil Procedure
conoists of Sections 2101 through 2103, These secitions are discussed
individually below.

Section 2101 {Repealed).

Comment. Seetion 2101 is superseded by Evidence Code Section 312,

Section 2102 {Repealed)

Comment, The first sentence of Section 2102 1s recodified in Evidence
Code Section 310. The second sentence of Section 2102 is superseded by
Fvidence Code Section 458.

Section 2103 (Repealed)

Comment. Section 2103 is superseded by Evidence Code Sectiaon 300.
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CCRPORATICNS CODE

Section 6602 (Amended)

Comment, This revision of Section 6602 provites, in effect, that
the judge may take judicial noties of the matters lisied in amended
Section 6602, and he is required to take such judiclal notice 1f he is
requested to do s¢ and the party supplies him with sufficient information,
See EVICENCE CODE §§ 452 and 453 and the Comments thereto.

The portion of Section 6602 which has been deleted is either unnecessary
because it duplicates the provisions of Evidence Code Sections 451 and 452
or undesirable because it conflicts vith Evidence Code 1452,

Section 25310 {Amended)

Comment. The deleted language is inconsistent rith Evidence Code

Bection 1452, See the Comment to that section,

GOVERNMENT CODE

Section 11513 (Amended)

Comment. The revision of the last sentence of Section 11513 is
necessary because, under Division 8 (commenecing with Section 900} of the
Evidence Code, the privileges applicable in some acrinistrative proceedings
are at times different from those applicable in civil actions.

The substitution of "other” for "direct” in the third sentence of
subdivision (e) of Section 11513 malkes no significant substentive change
but is desirable because "direct evidence” is not defined for the purposes

of Sectlon 11513. See the Comment to agopg CIV. PROC. § 1831 {Repealed).
Section 19580. (Amended)

Comment, The amendment merely substitutes s reference to the correct
Evicence Code gsction for the reference to the supergeded Code of Civil

Procedure gection., -1536-




Scetion 3%330 (Repealed)

Comment. Section 34330 is unnecessary. The matiters to be noticed under
Section 34330 may be noticed under Division 4 (commencing with Section 450) ¢f
the Evidence Code, and that division provides the applicable procedures for

taking judicial notice.

HEAITH AND SAFETY CODE

Section 3197 (Amended)

Comment. The revision of Section 3197 merely substitutes references to
the pertirent Evidence Code gections that supersede subdivisions 1 and 4 of

Code of Civil Procedure Section 1881,

PENAL CODE

Section 270e (Amended}

Comment. The revision of Section 270e merely inserts a reference to the

pertinent sections of the Evidence (Code.
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Section 686 (fAmended)

Jsubstithted Janouage that ascorately provides Sor the admisiion of

Comment. Secvion A86 sets forra thres cxceptions to the right
of & defendent in & criminal teisl ‘o confront the witnesses apainst
hita. These execplions purpori to siate the cornditieny under which the
eotr™ may adwit jestiniony taken at rhe prelirainary hoaring, testimony
caken in « foramer trial of the aetfun and 2 neny i o depnsition that
iz admissible undor Penel Code Section 882, The seerion inecearaiely
sets forch the axisting law, for it fails to provida ter the admission of
heassay evidence generally or for rhu admisiion ef tostimeny in a
deposition rbet is adnidssible under Penal Code Sectisns 1348 and 1362,
end its referenve o the conditions undes vhich depositions way be = demee Code.
admiicd nndar Panal Code Seation 532 is not acevrats. &aﬁ : Sk onS

) coversthe situations n which testimony in another action or ;240 292
proceeding and tealimony at the prefiminary hesriog 18 admissible &g
exceptions o the Fearsay rule, Section 636 ghemmidete FIVised VY €. ® 2% Leen
nating the specide exceptions For these situatiors and by gubstituting
for dem & gemral cross vefercnce to admissible hearsay. Rty o
staterpent of the eondivions under wiich a deporsition may be admitted
v daleted, and in leu of ihe deleted auguage there smgmini

depositions under Penal Code Jections B32, 1345 aud 1362, Hasswminal
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Section 688 (Amended)

Comsent. The language deleted from Section 688 is superseded by Evidence

Code Sections 930 and 940.

Section 939.6 (Amended)

Comment. The revision of Section 939.6 makes no substantive change. The
amendment, however, states more clearly and precisely the meaning that has been

given the section by the California courts. BSee, e.g., People v. Freudenbers,

121 Cal. Avp.2d 564, 263 P.2d 875 {1953). See aleo WITKIN, CALIFORNIA
CRIMINAL PROCEDURE §§ 175, 228 (1963).

Section 961 (Amended)

Comment. This revision of Section 961 makes it clear that matters thet will
be judicially noticed, whether such notice is mandatory or discretionary, need

not be stated in an accusatory pleading. See EVIDEWCE CODE §8 451 and b52.

Section 963 (Amended)

Comment. This revision of Section 963 makes the procedure provided in
Evidence Code Sections L454-458 applicable when judicial notice is taken of the
matter listed in Penal Code Section 963. HNote that, notwithstanding Evidence
Copde Section 453, notice is mendatory if the private statute or ordinance is

pleaded by reference to its title and the day of its passage.

Section 1120 {Amended)

Comment. Section 1120 requires & Jjuror who discovers that he has personal
knowledze of & fact in controversy 1n the case to disclose the same inopen
court. If he reveals such personsl knowledge during the jury's retirement, the

jury mist return into court. The section then requires that the juror be sworn
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83 a uliness and examined in the presence of the parties.

The secllon does not meke it clear whether this examination in the presence of
the parties is for the purpose of determining if "good cause" exists for the
Juror's discharge in accordance with Penal Code Section 1123 or whether this
examination is for the purpose of obtalrning the juroris Xnowledge as evidence
in the case. The circumstances under which a juror may testify in a criminal
case are fully covered in mvidence Code Section TOL. Therefore, Section 1120
has been amended to eliminate the ambiguity in its provisions and to provide
assurance the juror’'s examination is to be used solely to determine whether

"good cause* exists for his discharge.

Section 1322 (Repealed)

Corment. Section 1322 1is superseded by Evidence Code Sections 970-973 and
980-937. See the Comment to subdivision 1 of Section 1881 of the Code of

Civil Procedure, which also is superseded by the same Evidence Code sections.

Section 1323 {Repealed)

Comment. The first clause of the first sentence of Section 1323 is super-
seded by Evidence Code Sections 930 and 9h0. The second clause is recodified
as Bvidence Code Section 772Dh. The last sentence of Section 1323 is unnecessary
because it merely duplicates the provisions of Article I, Section 13 of the

California Constitution.

Section 1323.5 (Repealed)

Comment, S=ction 1323.5 i1s superseded by Evidence Cede Section 930, which
retains the only effect the sectlion has ever been glven--to prevent the prosecu-
tion from calling the defendant in a criminal action as a witness. See People
v. Talle, 111 Cal. App.2d 650, 245 p2d 633 (1952). Whether Section 1323.5
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provides & broader privilege than Evidence Code Section 930 is not clear, for the
meaning of the phrase "persons accused or charged” is uncertain. For example, 1
a witness before the grand jury or at a coroner's inquest is not technically

& person "accused or charged,” and Section 1323.5 would appear not to apply to
such procedings. A persoen who claims the privilege against self-incrimination
before the grand jury, et & coroner's inquest, or in some other proceeding is
provided with sufficlent protection under Evidence Code Sectiom 913, for his
clalm of privilege cannot be shovm to impeach him or to provide a basis for

inferences against him in a subsequent civil or criminal proceeding.

Section 1345 {Amended)

Comment. Section 1345 has been revised so that the conditions for admite
ting the deposition of a witness that has been taken in the same action are
consistent with the conditions for admitting the testimony of a witness in

another action or proceeding under Evidence Codes Sections 1290-1292.

Section 1362 (Amended)

Comment. Section 1362 has been revised so that the conditions for admiteing
the deposition of a witness that has been taken in the same actior are consis- -
tent with the conditions for admitting the testimony of s witness in ancther

action or proceeding under Evidence Ccde Sections 1290-12G2.

PUBLIC UTILITIES CODE

Section 306 (‘Amend.e_d)

Comment. The deleted language is inconsistent yith Ewldence Code Sectien

1452. See the Comment to that section.
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